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1. THE DEPUTY JUDGE: The applicant is a lady aged 58. She has five children who were born between 1963 and 1973.

2. Another son, born to her, has died. She suffers from poor health and is seriously disabled. The respondents, who are her landlords, have not unreasonably doubted whether she has been continually resident in 1 Pulham House, London, SW8 but she has now sworn an affidavit
that she has been continuously resident at that address since 1980. The documents show that the applicant has asserted that all of her children have been resident with her at least for some of, if not for most of, that time but have been contributing nothing towards their lodging.

3. The applicant has paid no rent whatsoever to the respondents since about October 1980, not even the water charges which would not have been covered by housing benefit which she last received in 1990. The arrears have therefore mounted continuously until, in April 1996, judgment was entered against her in the sum of just under £15,000 in County Court proceedings commenced in October 1989. The arrears are now said to exceed £17,000. In those proceedings, the full pleadings of which were not exhibited but have been produced today, reference is not expressly made to the non-determination by the respondent of the applicant's applications for housing benefit. It can be seen why this is so because the Defence and Counterclaim bears the date 'March 1990' at which time the applicant was still in receipt of housing benefit. The documentation in this case shows that the non-determination of housing benefit was raised in correspondence in connection with those proceedings and ultimately surfaced in 1996 as a proposed or perhaps actual amendment to the pleading to which I will come in due course.

4. Applications were made each year in and between 1991 and 1996 for housing benefit by the applicant. None have been determined by the respondent. It is conceded by Mr Daly, on behalf of the respondent, that in the light of Laws J judgment in R. v. Liverpool City Council, ex parte Johnson (transcript dated 31st November 1994) the respondent wrongfully failed to determine each of those applications. It is agreed that the effect of Laws J's judgment is that, on the facts of this case, the respondent should have determined each and every application for housing benefit in respect of claims for the period 1991 to 1996 and it failed to do so.

5. The errors of the respondent are explained partly by the pre-existing legal uncertainty and partly by their approach to their responsibilities which was that they should find out more of the relevant facts from the applicant, especially by meeting with her and interviewing her in her home. What they should have done when the applicant, by her own and her family's stance, was obstructive and unhelpful, was to have proceeded to make a determination, even if it was negative, because of lack of appropriate information, thereby permitting the applicant to further review of her claim. That was the effect of the housing benefit scheme at the material times. The present regime, which came into effect in the Autumn of 1996, is somewhat different because claims for income relief are made to the Department of Social Services, which processes claims for housing benefit by referring the claim to the local housing authority. Thus, neither the applicant nor the respondent today knows what the DSS may or may not have done in relation to any claim by the applicant arising since the early 1996 claim was made. No copy of the 1996 claim upon the respondent is available to the court, nor, perhaps, to the parties, but it is accepted that such a claim was made. There having been breaches of the respondent's duties in public law, as respects the housing benefit claim of the applicant for some
6 years, proceedings should have been commenced for judicial review of the respondent's non-determinations promptly and in any event within three months in each of those years. There is no need to fix upon a precise date in any of those years by which time proceedings should have been commenced.

6. Mr Luba has pointed to the existence of documents which show that there was a dispute between the parties about the housing benefit non-determinations contemporaneous with and associated with the County Court proceedings. The pleadings in that case never fixed truly upon the public law issue at the heart of the present proceedings. Nor could they have done so. It was on 21st November 1996 that the Court of Appeal decided in R. v. Haringey County Court, ex parte Cotter (unrevised transcript which accords however with the report in The Times) that the non-determination of a housing benefit claim could not give rise to "a claim for breach of statutory duty in the determination of the entitlement to payment of housing benefit".

7. The applicant was given leave to substitute

8. Form 86A by Latham J on 20th December 1996. He also granted leave to the applicant for these proceedings to be brought and for her to file an affidavit and directed that all issues, including delay, be dealt with by the trial judge. He continued the stay of a warrant of possession until this hearing. By her Form 86A the applicant seeks:

"1. An order of mandamus requiring that the Lambeth London Borough Council do determine and give notice to the determination in respect of each claim for housing benefit made by the applicant and received by the said Council in respect of the period from April 1991 to date.

2. An order of certiorari to quash a decision of the said Council to apply for a warrant to enforce an order of possession made in proceedings in the Lambeth County Court under reference 8929704.

3. A stay of the said proceedings until said Council shall have complied with the orders of mandamus above mentioned.

4. Such further or other relief as this Honourable Court may see fit in the exercise of its discretion to grant.

5. An order that the said Council do pay the costs of this application."

9. It is delicately submitted by Mr Luba on behalf of the applicant that because it was only in November 1996 that the respondent applied for the warrant to execute the Possession Order, based upon the applicant's rent arrears, there has been no undue delay at all.

10. Execution was due to occur on 12th December 1996. These proceedings were commenced on 10th December 1996. This submission does not withstand scrutiny, hence the delicacy of Mr Luba's approach. He rightly recognises that the heart of the case is the non-determination, year by year, of the applicant's housing benefit claims.

11. If those are now too stale to be challenged, the rent arrears are equally unimpeachable and the execution of a warrant for possession cannot be further delayed. In effect, an adverse decision in respect of item 1 of
the relief sought would vitiate item 2. If, however,
the claims for mandamus succeed and the respondent is ordered to consider the housing benefit claims for six years, with the possibility that a very large proportion of the arrears will retrospectively be abated, the factual basis of the respondent's decision to proceed to execute the warrant must ex hypothesi have been so undermined that an order of certiorari to quash that decision could logically, if not inescapably, follow.

12. It is assumed that the Respondent would cause the Lambeth County Court order to be rescinded in such circumstances.

13. I therefore turn to the primary central question.

14. Should the court grant this applicant any relief in respect of the respondent's conceded breaches of its public law duties? Mr Luba says that if his submission that there has been no delay at all be wrong he recognises, consistent with R. v. Dairy Produce Quota Tribunal for England and Wales, ex parte Caswell [1990] 2 738 and the Court of Appeal decision in Patterson v. London Borough of the Greenwich [1993] 26 HLR 199 that there has been undue delay for the purposes of Order 53, Rule 4 of the Rules of the Supreme Court and section 31(6) of the Supreme Court Act 1985. Evans LJ defined the approach at page 166 in Patterson:

"The question under Order 53, r.4(1) is whether there was good reason for the delay; if so, the court may, or perhaps must, extend the period for making the application accordingly. Even if it does so, the court as a matter of discretion may refuse to grant relief if substantial hardship or prejudice the rights of third parties would be likely to be caused thereby, or the interests of good administration harmed. Section 31(6) specifies the circumstances in which relief may be refused; Order 53, r.4(1) imposes time limits and specifies the circumstances in which the limits may, or must, be extended."

15. I have also helpfully been referred to a decision of

16. Sir Louis Blom Cooper QC in R. v. London Borough of Newham, ex parte Ajayi [1994] 28 HLR 25. At page 32 Sir Louis says this:

"Re-reading Lord Goff's speech in
R. v. Dairy Produce Quota Tribunal for England and Wales, ex parte Caswell [1990] 2 A.C. 738 at 747 B-C, I am of the view that the use of the word 'may' expresses permission and not complete predication.
In an exceptional case, the court may grant relief, even though the applicant fails to establish a good reason for delay. I have in mind periods of delay not substantially beyond the three month limit prescribed Order 53, r.4(1)."

17. I have also been referred by Mr Daly to the case of
R. v. Essex County Council, ex parte C [1993] COD 398 for another example of a discretion being exercised in that case because a matter of general principle of public importance arose. I agree with Sir Louis that there is the abiding discretion. Indeed, the words of Evans LJ, towards the end of his judgment appear to confirm this. I therefore have to consider the matter in four stages. First, was there good reason for the applicant's delay in her claims for mandamus? Second, if so, should I extend the period for making the application? Third, if not, should I nonetheless exercise my discretion to extend time? Fourth, if time is extended, should I decline to grant relief because the interests of good administration would be harmed?

18. It may be that I should add, should I do so in any event in the exercise of my discretion? I note in passing that the test of detriment to good administration may be somewhat higher in that it does not involve a test of likelihood as do the other concepts in section 31 of the 1981 Act namely, a likelihood of substantial hardship to, or substantial prejudice to the rights of any person.

19. Mr Luba identifies three aspects of the evidence in support of his submission that I should find that there was a good reason for the applicant's delay in her claims for mandamus. He helpfully provides labels for them namely, 'Disabilities', 'Other Forum' and 'Background'. I will take these in turn.

The Applicant's Disabilities

20. The evidence of Doctor Blonstein shows that between 1990 and 1996 inclusive the applicant was severely disabled. She was house-bound. She was in pain. She was in receipt of necessary analgesics. She had other problems on her mind. It would be wrong to understate the applicant's difficulties, but it has to be recognised that she was always able to instruct solicitors. In fact she was represented by about eight firms of solicitors. Her family was present or available and purporting to assist her in her multifarious problems. She was involved in litigation and disputes of various kinds throughout the relevant period. The fact that she was completely able to give and receive instructions is not in question. She was sufficiently obstructive that the Respondent had to obtain access to her home by order of the court in about 1991 and 1993. A brief chronology of proceedings is included in the bundle, together with numerous documents which establish this.

21. Mr Daly submits that a reasonable interpretation of the events is that the applicant was delaying matters at almost every stage. I do not disagree. The applicant was able to go on outings with her family. A wheelchair was available to her at least from 1991. Mr Luba rightly concedes that she was able to decide to challenge the non-determination of housing benefits in each the relevant years. She did not do so. Her disabilities do not constitute a good reason for not doing so. I do not have to decide the Applicant did not do so.

22. The applicant's affidavit, sworn to pursuant to Latham J's leave in April 1997, exhibits, in particular, the report of Doctor Blonstein, does not establish such disability as would justify the non-challenge and delay in challenge.

23. I would add that Mr Daly rightly draws attention to the absence of explanation for the delay in the applicant's affidavit.

The Other Forum

24. Had the applicant misguidedly sought an order from the County Court, requiring the Respondent to determine her application for housing benefit, such conduct might perhaps have constituted a good reason for not seeking judicial review until November 1996. I do not say that it would have constituted a good reason. Despite the best endeavours of Mr Luba, he is able to go little further than to say that the non-determination of the housing benefit claims was ventilated in the course of the County Court proceedings. It was in September 1996 that a pleading was proffered which first came close to constituting a claim that the respondent should have determined her claims. This was alleged in support of a denial of arrears of rent. In the circumstances and upon the documents relied upon, this submission does not constitute a good reason.

Background

25. Mr Luba points to the applicant's involvement in three sets of litigation in the County Court and the distracting effect that must have had. He draws attention to the applicant's other problems; such as sewage contamination of her home, pest control, dealings with the Social Services, dealings with the Chief Executive of the Respondent, and dealings with the Education Office. Nor should concern about arrears of rent be overlooked, although this was not expressly adverted to.

26. While I accept that the papers reveal a litany of problems, a substantial number of which appear to have been of the applicant's own making, probably not aided by her family, nor by the multiple changes of legal representation, I do not find that the background constitutes a good reason for the non-commencement of proceedings and the prolonged delay.

27. Whether the three aspects relied upon are taken singly, or in combination, -- I would prefer to take them in combination and consider the totality -- in my judgment, they do not constitute a good reason for the omission timeously to challenge the respondent's failures to determine the applicant's housing benefit applications. I have not been asked to differentiate between the various years, but there were different circumstances year by year and it might have been argued that the omission in one year was more excusable than in other years, for example, in the year when the applicant underwent her hip replacement operation. Against this the delay as time has passed has become greater and greater as respects ever more stale determinations. Had there been a good case for ordering the respondent to consider any application now, it may be that that would have provided a springboard for other years. But, in the event, I find no basis for concluding that any year should be singled out. In that regard I have concentrated on the most recent year, 1996. In the circumstances, I therefore do not reach the second stage.

28. In case I am wrong about that and upon the assumption that the applicant has established a good reason to extend the time applications for mandamus in each year, I now consider whether I should exercise my discretion to extend the time for seeking judicial review. Upon this hypothesis I would exercise my discretion in favour of extending the time for applying for judicial review. The respondents have failed to discharge their obligations. The discharge of those obligations might have inured to the benefit of the applicant. Either she might have been awarded housing benefit and her rent abated appropriately or her claim might have been rejected and she might have succeeded in the review process. Had a very substantial part of her arrears of rent thus been abated she might be in a position to remain in her home. Her circumstances command pity, despite her unhelpful and positively obstructive behaviour. The fact is that the housing benefit system is designed to cope with people who are unhelpful and positively obstructive. Therefore, the breach of the statutory duty in this case arose in circumstances where the scheme anticipated that people might not help themselves and might be throughly obstructive. If this is benevolent to the applicant, as I believe it to be, it is not commensurately mean to the respondent. I have very considerable sympathy for the respondent, which have met time and again with an applicant apparently set on behaving in a way which cannot be commended and must have led officers to extreme frustration, to say the least. Although the applicant has never paid a penny piece towards her rent and although one must harbour very strong suspicions, as did the Respondent, about her justification for this conduct, not least because she avers that she was socially but not financially supported by professionally qualified children and received a substantial award from the Criminal Injuries Compensation Board, this court now has sworn evidence from the applicant which cannot be ignored.

29. I come to the third stage, that is to say, assuming that I am correct in concluding that no good reason has been made out for extending time, should I nonetheless exercise any discretion to do so? I would unhesitatingly decline to do so. This is not a case of slightly failing to be sufficiently prompt when less than three months' delay was appropriate. Nor is it a case of just exceeding the three months period when that period appropriate. Instead a number of years' delay, reducing to a number of months' delay, have arisen. The applicant does not come to this court having behaved commendably but instead is open to reasonable criticism in respect of the relevant conduct and ex hypothesi she has failed without good reason to act with the promptness which the law requires.

30. That brings me to the final stage namely, whether assuming the time has been extended, the interests of good administration would be harmed if I were to grant relief. Mr Daly has not developed this submission and and was minded to abandon it save insofar as it was an element of the court's discretion. He certainly does not encourage the court to find against the applicant upon this basis. Mr Luba, in those circumstances, says with some force, that it is on the respondent that the burden lies to establish this, that the respondent has adduced no evidence in this regard, therefore he does not know what hurdle it is he has to jump. He points to the copious material which is said to be available.

31. In these circumstances, it would be a very bold court which, when the respondent did not seek to advance relevant arguments or evidence, concluded that there would be detriment to good administration if relief were granted. I cannot therefore reach that conclusion but no more can I refrain wholly from comment. What did good administration require? Prompt decision-making, upon the basis of relevant information provided by indigent claimants, sought by industrious and efficient local government officers. An antithesis of that state of affairs would be delayed or non-decision making, in
the absence of relevant information withheld by such claimants despite reasonable efforts to obtain it. Although the respondent's approach was neither efficient, nor lawful, it was the applicant's unhelpfulness which was primarily to blame for the
non-determination. Matters which I would have expected to find advanced in the evidence and which the court should have been informed about would have included, details about any practical problems of establishing the relevant facts as long ago as as 1991, details about the accounting responsibilities of the respondent and the effect of any order of mandamus upon the discharge of those duties. I do not even know whether the accounts for the relevant financial years, or any of them, have been closed. What I do know as a matter of law is that there must have been housing revenue accounts and that these should have been published every year and that one would reasonably expect at least some of the older years to have been closed by now. Nor is there information about whether there would be any knock-on effects, if the matters were reopened, nor about any extent of any such effects.

32. I also have an abiding concern that there is a risk that deliberate unhelpfulness may be seen to have triumphed and that others may be encouraged to pursue stale claims. However, given that the respondent does not advance any positive case and either abandoned or came close to abandoning any such argument, I do not believe it would be right to override that position and to conclude against the applicant that it would be appropriate to decline relief, if I ever reached that stage.

33. Finally, I am left with the broad concern and the submission on behalf of the respondent that in the exercise of my discretion, whatever may be the position about the effect on administration, this is a case where relief should not be granted. For the reasons for which I have already set out, I agree that relief should not be granted. The claims could and should have been brought by this applicant in the form of judicial review proceedings a long time ago. The Rules of the Supreme Court and the Supreme Court Act emphasise the importance of promptness. There has been singular lack of promptness. Indeed, there is gross staleness. No good reason has been advanced sufficient to justify the undue delay. Therefore, this application fails.


34. I turn to the question of relief and to the consequences of that judgment? The orders of mandamus and orders of certiorari which are sought should plainly be refused. The temporary relief granted by Latham J will fall away today. I do not believe that any order is necessary, is that right?

35. MR LUBA: Yes. That is right, my Lord.

36. THE DEPUTY JUDGE: Obviously I am concerned to know what the consequences will be, from a practical point of view and I am sure you would like to know how Lambeth are going to deal with the matter.

MR LUBA: Yes, my Lord.

37. THE DEPUTY JUDGE: I will ask Mr Daly to deal with that now. In relation to any other order, I imagine you are legally aided and you would like legal aid taxation?

MR LUBA: Yes, my Lord.

38. THE DEPUTY JUDGE: If they have the temerity to ask for costs we will deal with that if they so ask.

39. MR LUBA: If somebody would resuscitate me in order to deal with that issue.

40. MR DALY: My Lord, I do ask for the costs to the extent that clearly this matter has been pursued. I appreciate that the normal order is, if costs are awarded, they are not to be enforced without the leave of the court, as I understand the position.

41. THE DEPUTY JUDGE: In other words, a lottery or football pool order? What is going to be the position in relation to Miss Foran? Do you have a warrant to execute?

42. MR DALY: Yes, my Lord. My instructions are that that will be proceeded with.

43. THE DEPUTY JUDGE: The timetable?

44. MR DALY: I am instructed it will be forthwith.

45. THE DEPUTY JUDGE: Very well. Let me see whether there are any other applications. Mr Luba, anything you would like to say? The costs are put on the basis, not without leave of the Court.

46. MR LUBA: I would reflect that, in the light of the conduct of the litigation and my Lord's judgment, the appropriate order should be no order for costs. It was only on receipt of my learned friend's skeleton argument that we knew that the interview/Johnson point was
abandoned. It was thought that was to be a live issue until receipt of the skeleton.

47. THE DEPUTY JUDGE: Your skeleton argument was entirely based on that point.

48. MR LUBA: My Lord, yes. The case had been prepared with a view to taking that point.

49. THE DEPUTY JUDGE: In the event, the whole of the hearing has concentrated on the relevant matters, has it not?

50. MR LUBA: Yes. I could not resist my learned friend's application in relation to the costs of the trial. It is the cost of preparation which are substantial in this case.

51. THE DEPUTY JUDGE: There would not be very much difference, would there?

52. MR LUBA: Yes, my Lord. I believe there would have been.

53. My Lord knows that a very long affidavit was prepared by the Respondents to address the issue of the whole history of the non-determination. That would not have been necessary if they had accepted they were wrong, they were wrong six years ago and yet they did nothing about it.

54. THE DEPUTY JUDGE: Is this right? Would one not inevitably had to look from the exercise of that time discretion at why it is they were wrong and where the responsibilities lay?

55. MR LUBA: It might have been addressed differently. A great deal of the costs were incurred before it was clear what the issues were. My Lord, I have no other applications.

56. THE DEPUTY JUDGE: Very well. There will be an order for legal aid taxation. There will be an order for costs not to be enforced without the leave of the court. I make it plain that is on the basis of a lottery or football pools win. Thank you very much indeed.

- - - - - - - -
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